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The general rule is well settled that freedom of contract is not absolute, | unlimited,” or universal.’ Liberty of contract under 
the Constitution is necessarily subject to the restraints of due process, and a regulation which is reasonable in relation to its 


subject and is adopted in the interests of the community in due process is entirely proper.’ Although the general rule of law 
favors freedom of contract, equally fundamental with the private right to contract is the public's right to exercise its police 


power and to regulate the private right to contract in the common interest.” The right is relative to many conditions of time, 


place, and circumstance® and is subject to reasonable limitations.’ Without re gard to its source, the sovereign power, even when 
unexercised, is an enduring presence that governs all contracts subject to the sovereign's jurisdiction and will remain intact 


unless surrendered in unmistakable terms.® 
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In every case where limitations are sought to be imposed, it must be remembered that freedom of contract is the general rule 


and restraint the exception,” and that the exercise of legislative authority to abridge freedom of contract can be justified only 


by the existence of exceptional circumstances. . 


Concerning the general nature of the limitations which may be imposed upon the liberty of contract, the Supreme Court has 
stated that the power of government extends to the denial of liberty of contract to the extent of forbidding or regulating every 
contract which is reasonably calculated to affect injuriously the public interests; and the power to make contracts may in all 


cases be regulated as to form, evidence, and validity as to third persons. l1 The constitutional right to contract may not be invoked 
to guarantee a supposed right of one to make or enter into contracts which are illegal and properly forbidden!? and contracts 
against public policy. 1 Liberty of contract is not necessarily violated by legislation indirectly operating as a deterrent because 
it restricts dealings which may have become associated with a contract. i Likewise, a statute does not violate the Due Process 


Clause because it creates a condition of affairs which renders the making of a related contract, lawful in itself, ineffective. l3 


Under state action, the right of contract may, within constitutional limits, be abridged, enlarged, or destroyed. Thus, a state 
may limit the making of certain contracts within its territory, 1f and it may prohibit and declare invalid the making of certain 
contracts within its borders, 17 for the 14th Amendment does not guarantee to the citizen the right to make any contract within 


a state, either directly or indirectly, where the making thereof is constitutionally forbidden by such state. 1 Likewise, a state 
may require certain mandatory obligations in connection with the contracts involved in contractors' bonds or with other similar 


matters arising in relation to construction or materialmen's liens. 19 


A statute preventing assignees of claims from filing or prosecuting a claim in the small claims division, as interpreted to prohibit 
the assignment of small claims judgments, does not interfere with the freedom to contract of assignees of small claims court 
judgments where, at the time the assignees purchase the small claims judgments from the assignor, an appellate court has already 
interpreted the term "prosecution," as used in the statute as applying to all stages of the proceedings in the small claims division, 


and the assignees, who are presumed to know the law, have purchased the small claims judgments at their own peril”? 
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